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DECISION

Statement of the Case

Joel P. Biblowitz, Administrative Law Judge: This case was heard by me on October 
19, 2010 in Phoenix, Arizona. The Complaint herein, which issued on July 30, 2010, and was 
amended on August 26, 2010 and September 20, 2010, was based upon an unfair labor 
practice charge that was filed by Nathaniel Wicke on May 14, 2010. The Complaint alleges that 
Excalibur Charter School, Inc., herein called the Respondent and/or the school, has maintained 
overly broad and discriminatory rules in its Employee Handbook regarding the non-disclosure of 
“confidential” information, including certain internet usage, solicitations and employee conduct 
and work rules and, through its handbook, has threatened its employees who violate these rules 
with discipline or discharge. The Complaint further alleges that on about December 19, 2009 the 
Respondent, by Jeffrey Parker, who incorporated the Respondent, is a trustee and is on the 
Board of Directors, promulgated, maintained and enforced an overly broad and discriminatory 
rule prohibiting employees from discussing their wages or terms of conditions of employment 
with other employees, and Respondent, by Eric Walt, Respondent’s Dean of Students, on about 
January 8, 2010 promulgated and maintained an overly broad and discriminatory rule prohibiting 
employees from communicating with one another regarding their terms and conditions of 
employment, and threatened employees who violate the rule with unspecified reprisals. The 
Complaint also alleges that since about January 10, 2010 the Respondent, by Carol Parker, a 
charter owner, has reaffirmed these unlawful rules. The Complaint further alleges that since 
about December 19, 2009, Wicke and other employees of the Respondent have concertedly 
complained to the Respondent about terms and conditions of employment, among other things 
that the Respondent was not providing teachers with technology and equipment that the 
Respondent had received grants for, and that the teachers need in order to properly perform 
their jobs, and that on about January 19, 2010 the Respondent discharged Wicke because he 
had engaged in these protected concerted activities. These actions by the Respondent are 
alleged to have violated Section 8(a)(1) of the Act. 

I. Jurisdiction

Respondent has been engaged in the operation of a charter school for kindergarten 
through the 12th grade in the State of Arizona since about 1999. While admitting that it operates 
a charter school in the State of Arizona, and that during the twelve month period ending May 14, 
2010 it derived gross revenues in excess of $1,000,000 from various funding sources and, 
during the same period, purchased and received at its facility goods valued in excess of 
$50,000 directly from points outside the State of Arizona, Respondent denies that it is subject to 
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the Board’s jurisdiction under Section 2(2) of the Act because of the control exerted by the State 
of Arizona in the operation of the school. 

Parker is the individual who was primarily responsible for incorporating the Respondent 
and is a trustee as well as being on its board of directors. Carol Parker, Parker’s wife, was 
employed by the Respondent until August 2, 2010, primarily in human resources as a district 
administrative assistant, and was also a member of the school’s board of directors from 1999 to 
August 2, 2010, when she resigned from the Board. Originally, the Board of Directors was 
composed of interested parents of students at the school, and others who were willing to
participate; over the past eleven years the board members have changed. The names of the 
board members are submitted to the State Board for Charter Schools, herein called the State 
Board, for approval. Parker was personally responsible for obtaining the charter for the school 
from the State of Arizona. In the process of obtaining the charter, and approval of the state, 
which took over a year, he submitted the application, spoke to people who were knowledgeable
on the subject, prepared “…a good mission statement and all the necessary paperwork, and 
then submitted it to the State, and eventually they approved it.” As part of the application to the 
State Board, he had to present a curriculum, a business plan, a mission statement, and a three 
to five year budget, all of which were subject to approval by the State Board. He also had to 
notify the State Board of the location of the school, together with the number of students who 
were expected to attend. In addition, he provided the State Board with the Articles of 
Incorporation and its bylaws, as well as the names of the Respondent’s Board members. 
Amendments to its charter, changes in board members or the location of the school must be, 
and have been, submitted to the State Board for approval. Further, the State Board may 
conduct site visits to the school, announced or unannounced, and may take disciplinary action 
against the school for failure to meet the academic needs of the children, or what it perceives as
threats to the health and safety of the school children. 

The school was originally sponsored by a local school district which charged the 
Respondent $60,000 a year for the sponsorship; they changed to the State Board, which does 
not charge to be its sponsor. The school’s charter is for a fifteen year period, although the State 
Board has the authority to revoke the charter prior to the time. At the conclusion of that period, 
the school reapplies to the State Board for a new charter. Parker and Ray Webb, the school 
principal, are responsible for the hiring and firing of employees; the State Board has no 
responsibility for that, or for the administration of the school. The State Board enforces the 
regulations that must be met by all charter schools within the State of Arizona, but it does not 
oversee the day-to-day operation of the school. That is handled, at the top, by Parker and 
Webb. At the present time there are 265 students and about 40 employees. Each teacher hired 
by the school has to be approved by the State Board, which checks to see that he/she has the 
necessary educational requirements, although charter school teachers are not required to be 
certified by the State of Arizona.

The school’s yearly gross revenue, presently approximately $2.5 million, is dependent 
upon the number of students attending. Approximately $2.3 million of this was received from the 
State of Arizona. The balance was from the federal government, private contributions, and other 
sources. 

The Supreme Court, in NLRB v. Natural Gas Utility District of Hawkins County, 
Tennessee, 402 U.S. 600, 604 (1971) set out a two part test for determining whether employers 
are exempt as “political subdivisions” of the state under Section 2(2) of the Act and are therefore 
exempt from the Act: (1)  was the entity created directly by the state so as to constitute 
departments or administrative arms of the state? or (2) is it administered by individuals who are 
responsible to public officials or to the general electorate? The Court also stated (at p. 604) that 
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it is the “actual operations and characteristics” of the employer that determine whether it is a 
“political subdivision” within the meaning of the Act. Also on point is Kentucky River Community 
Care, Inc. v. NLRB, 193 F.3d 444 (6th Cir. 1999). 

Clearly, the facts herein do not satisfy the first prong of the test set out in Hawkins that 
the Respondent was created directly by the state so as to constitute departments or 
administrative arms of the state government. Rather the legislature established a framework 
and rules by which individuals could establish charter schools that were subject to approval by 
state officials. The second prong of the test is whether the school is administered by individuals 
who are responsible to public officials or to the general electorate. I find that the Respondent 
fails this test of Hawkins as well. The school was the idea of, and was incorporated by, Parker 
and Carol Parker in 1999. They solicited individuals from the area, principally interested parents, 
to act as members of the school’s board of directors. No public official or member of “the 
general electorate” had any input in the selection of board members, principals, administrators, 
teachers or students. While the State Board has substantial regulatory authority over charter 
schools, and must approve the board members, the school’s charter, its location, mission, 
curriculum, business plan, the number of students attending the school, and budget, and checks 
to see that the teachers possess the necessary educational requirements, that is not enough to 
exempt the school pursuant to Section 2(2) of the Act. As the Court stated in Kentucky River, 
supra :

To be sure, the Secretary of the Cabinet for Human Resources exercises significant 
oversight of KRCC’s operations…but it does not necessarily follow that such oversight 
means that the individuals in charge of KRCC are responsible to public officials. We find 
nothing in the oversight authority of the Cabinet for Human Resources or in the internal 
structure of the KRCC that makes the individuals in charge at KRCC responsible to the 
Cabinet for Human Resources. 

Similarly, in the instant matter, although the State Board exercises significant oversight over the 
operations of the Respondent and all charter schools in the state, the day to day operation of 
the school, including the hiring and firing of teachers and other employees, is handled by Parker 
and Webb. I therefore find that the Respondent is an employer within the meaning of Section 
2(2) of the Act. 

II. The Facts

All employees are given a copy of the Respondent’s Employee Handbook and they are 
told that it is their responsibility to read and understand it. Carol Parker testified that at 
orientation sessions for new employees in about September and January, the handbooks were 
distributed to the employees and she conducted a Power Point presentation to make it more 
palatable. These orientations last a couple of hours and cover the policies discussed in the 
handbook along with other policies and procedures. One of the subjects discussed was that the 
school felt that it was “inappropriate” for personnel to discuss wages with each other. During 
these sessions, she stated:

We felt that it was inappropriate for personnel to be discussing wages with each 
other…it just wasn’t appropriate or ethical…or professional to be discussing with each 
other wages. We are there to teach kids and do our job, and whatever your job 
description is, that is what you were to be held accountable for and paid for, and just to 
take care of school business.

Parker was also questioned about this subject and after being shown the affidavit that he gave 
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to the Board, he eventually testified that in their annual staff meetings, he and Carol Parker told
the employees not to discuss their wages with other employees because it could cause a 
problem among the employees: “If people hear other’s wages…there may be hard feelings.” 
Webb testified that in about March 2010, he told his receptionist, Angie Baca, that she should 
not discuss her wages with other people, and he did so at the request of Carol Parker. 

Wicke testified that after he was hired he attended an orientation session conducted by 
Carol Parker, who discussed the policies and programs at the school. The handbook was 
distributed to all those present and he testified that he remembers Carol Parker saying: “Please 
do not discuss your pay, your salary, your jobs or title with others.” However, he also testified 
that he was never told, at that time or at any time, that if he continued to compare salaries at the 
school, that he would be terminated. 

There are a number subjects covered by the Employee Handbook that are alleged to 
violate the Act.

Non-Disclosure:

The protection of confidential business information and trade secrets is vital to the 
interests and the success of Excalibur Charter Schools, Inc. Lists of students, parents 
and staff are confidential and for the purpose of conducting school business only. They 
may not be sold, lent, given or used for any other purpose, including solicitation of 
business. All employee contracts are individually negotiated. Therefore, discussing 
specific employee contract terms and compensation is prohibited and subject to 
disciplinary action, including but not limited to termination. 

Confidential information includes, but is not limited to, the following examples:

Compensation data

Internet Usage:

The following behaviors are examples of previously stated or additional actions and 
activities that are prohibited and can result in disciplinary action:

Sending or posting confidential material, trade secrets or proprietary information 
outside the organization.

Sending or posting messages or material that could damage the organization’s 
image or reputation.

Sending or posting chain letters, solicitations, or advertisements not related to 
business purposes or activities.

Solicitation

Excalibur Charter Schools, Inc. recognizes that employees may have interest in events 
and organizations outside the workplace. However, employees may not solicit or 
distribute literature concerning these activities during working time. (Working time does 
not include lunch periods, work breaks or other periods in which employees are not on 
duty.)
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Examples of impermissible forms of solicitation include:

The circulation of petitions.
The distribution of literature not approved by the employer.
The solicitation of memberships, fees, or dues.

Employee Conduct and Work Rules

To ensure orderly operations and provide the best possible work environment, Excalibur 
Charter Schools, Inc. expects employees to follow rules of conduct that will protect the 
interest and safety of all employees and the organization. It is not possible to list all the 
forms of behavior that are considered unacceptable in the workplace.

The following are examples of infractions of rules of conduct that may result in 
disciplinary action, up to and including termination of employment:

Boisterous or disruptive activity in the workplace.
Insubordination or other disrespectful conduct.

Wicke was hired by Parker in July 2009 on a full time basis as the school’s Title I 
Coordinator at an hourly wage rate of $15.00. The parties signed an Employment Agreement 
effective from July 1, 2009 to June 30, 2010, specifically stating that it is “At-Will Employment” 
that is terminable by either party with or without cause. Title I funds are given by the Federal 
Government to assist schools that are servicing underprivileged children to advance reading, 
mathematics and other subjects. Wicke’s job, basically, was to keep track of the Title I funds 
that the school received and to see that they were spent properly. Parker testified that the 
school usually receives approximately $200,000 annually in Title I funds, and testified that 
Wicke’s job as Title I Coordinator was to review the grants and to ensure that the funds from 
these grants was spent appropriately. 

The Respondent conducted monthly Administrative Team Meetings to discuss 
outstanding issues at the school. The meetings were chaired by Parker and Carol Parker, and 
were attended by the school principals, and the people in charge of Special Education, 
Transportation, and Title I (Wicke). Parker testified that Wicke never raised any issues or made 
any comments at these meetings, or on other occasions, about teachers or staff not receiving 
certain technology as required by the Title I grants received by the school. Parker was asked if 
he ever had conversations with Wicke regarding his concerns that the school was not in 
compliance with its Title I grants; he answered: “Not that I can remember.” On January 8, 2010, 
Wicke sent a lengthy e-mail entitled: “2010-ARRA Title I Grant” to Parker, Carol Parker, Webb, 
Walt and others stating, inter alia, that the school was not in compliance with a certain grant, 
and recommending certain action that would bring it into compliance. Parker was asked if he 
had ever received any e-mails from Wicke regarding the lack of compliance with Title I grants, 
and he said that he couldn’t remember. He testified that he received the January 8, 2010 e-mail, 
but he did not speak to Wicke about this subject after receiving the e-mail. He also testified that
Title I grants can be amended and modified, and the Title I grant that Wicke was referring to in 
his e-mail had not been finalized at the time. 

Carol Parker testified that Wicke attended the monthly district team meetings at the 
school, and at one of these meetings he stated that he thought that the teachers did not have 
the technology that they should have received. At that point he was “corrected” by Webb, 
Parker, the IT Director, Mark Sheen, or the Business Manager, Ted Polzin, who told him that 
“he didn’t have his facts right.” In addition, sometime in the Fall of 2009, at a meeting with Carol 
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Parker and Webb, Wicke brought up the subject of computers and Title I and she said that the 
computers had been purchased with the Title I funding: “He thought that he knew how it all 
worked, but he was not correct.” Other than on these two occasions Wicke never spoke to her 
about his allegation that the school was not in compliance with Title I funding. She received his 
January 8, 2010 e-mail, but did not pay much heed to it because she was not his supervisor, nor 
was she involved in technology issues at the school. Another reason she did not get involved in 
this issue: “It wasn’t factual. The teachers had their computers. We had the computers in the 
lab, so…it wasn’t an issue. I don’t know why he kept bringing that up, because it wasn’t an 
issue…” 

Webb testified that as principal, it was his obligation to be certain that the school was in 
compliance with Title I requirements, so he spoke about it to Wicke a couple of times a week. 
Wicke first brought up the subject in October or November 2009:

He was concerned…that there were computers that were written into the grant, and he 
was concerned…that they weren’t furnished by the grant, and there was a time 
beforehand where teachers had donated monies and bought computers. Those 
computers were given to the teachers, and then there was a group of computers that 
were bought by grant monies, and that were put into a computer lab.

In response to Wicke’s concern, Webb told him that the teachers donated money for the 
computers that they received, and that the computers from the grant money were in the 
computer lab. As to how many times Wicke discussed this subject with him, he testified, “He 
was fixated on it for quite a long time.” He testified that he always believed that the school was 
in compliance with all the Title I requirements because he saw the Title I funded computers in 
the computer lab and the high school. 

Wicke testified that his initial discussion with someone from the school about computers 
was with Webb in about August 2009; Webb told him that the teachers were upset because they 
were told that they had to turn back half of their government grant money so that they could 
purchase computers for their classroom use. Over the next few months he had occasional 
discussions with Webb about the subject, and discussed the subject with two teachers at the 
school in about December. In addition, at an administrative team meeting in December he 
stated his concern that they were not spending the Title I money in an appropriate fashion. He 
testified that there was “tension” but no response from those present. In December 2009, Wicke 
met with Webb and Carol Parker, and he told them that the Drop-Out Prevention grant 
guidelines, under Title I, were not being met by Walt; Carol Parker responded, “This isn’t about 
him.” He then spoke about the Title I grants for the computers and that he felt that they were not 
in compliance with the requirement of Title I. At the conclusion of this testimony, Wicke testified 
that this meeting was not in December 2009, but was on January 15, 2010, a few days prior to 
his termination.  

On January 7, 2010, Wicke sent a two page e-mail entitled: “Dropout prevention Title I 
compliance monitoring” to Walt, Webb, Parker, Carol Parker and Janette Benziger, who writes 
Title I grants for the school. The e-mail states, inter alia:

This is Nathan Wicke, your friendly district Title I director. I am monitoring this Dropout 
prevention program based off the 2010- AIMS Intervention & Dropout Prevention
Program grant. Please read all below, which comes directly from the grant, paying 
specific attention to the wording in color. As you will read in the grant narrative below, I 
am monitoring this as the Title I director because we are using this program to meet Title 
I goals…Please respond to me with remarks regarding all the questions I ask you as you 
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read this. I sent out an email yesterday explaining what the state informed us we could 
use as plans. Please review that email for clarification. I appreciate your cooperation in 
having all of us make sure this program is in Title I compliance. Thanks and have a great 
day. 

The “at risk” population target for service included students from Avalon Elementary and 
Excalibur High School. Both of these schools failed to make AYP for the 2008 school 
year and Excalibur High School was identified as Underperforming for the 2009 school 
year. The schools are in economically depressed areas and both schools qualify for the 
free and reduced lunch plan.

The e-mail then lists five “priorities”, involving students who failed standardized tests, students 
behind in their credits, students who are pregnant or parenting, disabled or handicapped, and 
students with discipline problems. The e-mail then asks Walt for the names of all students and 
their plans and portfolios, stating:

I need to see them and make sure they meet compliance standards, so when the state 
comes to visit and monitor…we will have all our compliance “ducks” in a row. 

The final portion of the e-mail relates to the seventh and eighth grades:

The priorities for 7th-8th grade inclusion are getting students to grade level academic 
proficiency prior to secondary school, facilitating long term goals for students to motivate 
them through graduation, and to give students basic career research and employment 
skills. Mr. Webb, who is doing this at your school and what paper evidence can you give 
me showing students’ progress which I can put in the title I folders?

An hour and a half later, Walt responded to Wicke’s e-mail, with a one page e-mail, stating, inter 
alia, that the AIM program is defunct, and will not be returning, and that Wicke should contact 
Benziger, who wrote the grants, for her assistance on some of his concerns. Later that 
afternoon, Wicke meant to send an e-mail to Jeff and Carol Parker, but inadvertently sent it to 
Walt:

This is what Eric sent me regarding reporting for the dropout prevention program which I 
understood from you, Jeff, is the main way that you are paying Eric his salary. As you 
can read in this e-mail, he says that the district did not get the money for this grant and 
program and that it is dead. I need your council and direction regarding what he said in 
this email, not only about the dropout prevention program, but all grants and me 
following them to make sure we are in compliance. I was not given any training from you 
how to do Title I compliance and this is what I have figured out how to do: to follow 
grants wording. I have learned to do this compliance this way from Jill and the state. So 
when Eric, whose own admission by saying I should talk with Jill, has limited knowledge 
about Title I and suggests that I should not use grants as a basis for measuring 
compliance, I am a little more than leary of his lack of experimental knowledge advice. 
My question to you is what do you want me to do? Who do you want me to listen to and 
how do you want me to do my job? I feel you have confidence in me and feel you are 
and have been happy with the way I have been doing my job. Please let me know.

The following morning, Walt sent an e-mail to Wicke: “Please don’t send me any insulting 
communications, as well as copies of any such communications about me to others.”

Wicke testified that he sent this e-mail because he was reviewing the grants that the 
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school had received, in particular, the 2010 AIMS Intervention Drop Out Prevention grant, which 
is part of the Title I documentation that has to be submitted to the state, and he wanted to notify 
Parker and the others that he was not getting cooperation from Walt. 

Wicke had a meeting with Carol Parker and Webb on January 15, 2010; she said that 
she wanted to become more involved in the Title I programs. He told her of his concerns with 
the grants and she told him that he should bring them up at the school’s monthly administrative 
team meetings. On the following Monday, January 19, 2010 he was terminated.

Wicke testified that his initial discussion about pay at the school was with Webb in about 
August or September 2009. At that time Webb said that he was upset that Walt was making 
more money than he was. Wicke testified that he was not upset about it because he did not 
have Walt’s experience or credential. Rather he told Webb that Walt was not properly complying 
with the Title I requirements in performing his job. In addition, in about December, he was 
talking to the reading specialist at the school and asked her how she liked her job, and she told 
him what her salary was. In December he met with Parker and Carol Parker shortly after he 
received his degree in a Masters Program. He gave Parker a list of his responsibilities at the 
school, and asked for an increase in pay based upon his job performance. Wicke mentioned an 
employee whose salary he learned from Webb, and also mentioned the reading specialist at the 
school who told him of her salary. Parker said that he would look at the budget, discuss it with 
others, and would let him know. About a week later, Wicke received an e-mail response from 
Parker dated December 18, 2009, stating, inter alia:

I have talked with Ted, Carol and Mr. Webb. It appears that we have way to [sic] many 
hands in the pot…If you have expressed a desire to move after this year, I can’t make 
that investment now for there just isn’t any money or haven’t you heard? When talking 
with Ted, we may be able to give some kind of bonus at the end of the year, depending 
on our windfall, if any. Mr. Webb says that your work is good and that you are very 
diligent, and I already knew that. But coming from others helps. The fact is, that with the 
demise of 301 monies down to less than 50% and the state looking for more cuts, it 
comes down to a wait and see. You are a valuable asset, I’ve said that to Carol many 
times. Yet, when you took the job, we agreed on an amount and that should be good 
until we reassess the situation. One last thought, please in the future, don’t discuss your 
pay or your plans with others when it comes to things like this. It stirs the pot too much. I 
am the one to bring it to. Sometimes things don’t happen as fast as we wish, be patient. 
When you want to move on, I am completely for that…I will do what I can, but I have 49 
other employees who have been with us far longer. You are worth it, let’s see how it rolls 
out after Christmas vacation. We love you, Jeff and Carol.

Carol Parker testified that the first time that she saw Parker’s December 18, 2009 e-mail 
to Wicke was when she gave her affidavit to the Board agent in this matter. However, she was 
present at the latter part of the meeting that Parker had with Wicke in December. The only thing 
that she could recollect about that meeting was Wicke stating that he thought that the school’s 
grant writer, Jill Gaitens was unqualified for the job, which Carol Parker disagreed with. At the 
January 15, 2010 meeting that she had with Wicke and Webb, Wicke attempted to bring up 
Walt’s wages, but she stopped him and said that she wasn’t there to discuss Walt’s wages 
because Walt had a different job: “I wasn’t even going to go down that avenue with him.” Webb 
testified that in about late November or December 2009, he and Carol Parker met with Wicke in 
his office. At this meeting, Wicke asked them why Walt was earning more money than he was, 
and Carol Parker told him that was between management and Walt. Wicke only responded that 
as the Title I Director he felt that he deserved to be paid more. Webb also testified that in about 
December, after Wicke obtained his Masters Degree, he noticed a change in Wicke: “It was 
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more of an arrogance…now that…he had received that degree, he was worth…more and more 
money.” 

Wicke was terminated on January 19, 2010. That day was a holiday, and there was a 
voice mail on his phone stating that his services were no longer needed; no reason was given. 
Parker was questioned by counsel for the General Counsel about his reason for terminating 
Wicke. Because his testimony is so difficult to follow (and, often, to believe) it is best to start with 
the affidavit that he gave to the Board agent investigating this matter. In that affidavit he stated: 

Nathan Wicke was terminated on 1/19/2010. I made the decision to terminate him, and I 
was the only one involved in making that decision. The reason I terminated Wicke was 
disruption of the school atmosphere and going outside the boundaries of his job 
description by looking into other peoples’ salaries, comparative to his own. This was 
none of his business. With respect to disrupting the school atmosphere, Wicke 
personally questioned me regarding how I paid people. This suggested a loyalty problem 
with him. I cannot remember exactly what he said to me that made me feel this way, but 
this was it.

His affidavit also states:

Our IT guy [Sheen] was another person that I learned that Wicke had gone to and asked 
what his salary was, and they had been discussing what they were worth as employees, 
and Wicke came to me and used that information to ask for a pay increase.

When questioned about these portions of his affidavit, Parker testified: “I am sure that it is 
accurate.”

Parker was asked by Counsel for the General Counsel:

Q And the reason you terminated him was disrupting the school atmosphere and going 
outside the boundaries of his job description by looking into other people’s salaries; is 
that correct?

A No to the last part and yes to the first part of the question.

In answer to no particular question, Parker testified:

And, so, he had his choices, and with all the other stuff that…that bothered him that I 
saw…and with his comments to people, and e-mails and so forth, it was obvious that he 
wasn’t happy there, and he wasn’t happy with $15.00 an hour, so he had choices.

He testified that although “there were some good things being done,” Wicke “…was not focused 
on his work, he is focused on some other agenda…his only agenda was himself, in my opinion.” 
He also testified that it was not until after Wicke was fired that he learned about his
conversations with other employees about their salaries, although he never spoke to him about 
his termination. 

Carol Parker was involved in discussions with Parker and Walt regarding the decision to 
terminate Wicke, but the final decision was Parker’s. Their discussions entailed:

Just the problems, insubordination, the difficulty of working with him. He was very 
abrasive. He just caused a lot of problems on campus. I didn’t appreciate being accused 
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of things that weren’t true…His accusations of misappropriation of funds which were 
absolutely not true, He is definitely not a team player. I felt very much on the defensive 
with him. He was doing his very best to find everything wrong that he could possibly find.

She testified further that the work that he was directed to perform- school-wide plans and Title I 
grants- was not being taken care of. He was interested in financial matters and was upset that 
he was not included in those decisions. She received complaints from Sheen, Webb, Walt, 
Benziger and Gaitens who were offended by his approach to them and by his e-mails, and they 
said that they found him unprofessional, but she never met with Wicke to tell him of these 
concerns. Gaitens sent Parker and Carol Parker an e-mail dated October 12, 2009 stating that 
she felt uncomfortable talking to Wicke, that he feels that he is being “left out of the loop,” and 
that he intends to leave the school at the end of the year to earn more money. In addition, 
Wicke told her that he didn’t believe that Walt was properly performing his job. In a series of e-
mails on January 6, 2010 to Parker, Carol Parker, Webb, Walt and others, Wicke referred to a 
conversation that he had with someone from the Arizona Department of Education. He referred 
to Title I programs and stated: “So if anyone in the future does not like me telling them their 
specific program is not in compliance in some way, specifically how it relates to Title I, which our 
schools are, do not take it out on me, I am merely the messenger; delivering what the state tells 
me to do after visiting and talking with them.” Carol Parker responded that, in the future, he 
should discuss these issues with people from the school prior to having discussions with 
representatives of the state: “I would rather have stronger ‘horizontal’ communications within our 
district than the ‘vertical’ communication you don’t hesitate to engage in with the state.” When 
Wicke responded that he did not feel that people were listening to him when he communicated 
“horizontally,” Carol Parker sent him two e-mails, the last one (on January 6, 2010) ending: 
“Thank you for what you do. I truly believe we are much more compliant with our Title I program 
than we have been in the past due to your efforts. You are moving us forward leaps and 
bounds.”

Webb testified that he was not involved in the decision to terminate Wicke and he 
learned of the decision first from Parker and, later, from Carol Parker. Neither one told him why 
Wicke was terminated, and he did not ask about it. “It is my understanding that he was 
terminated because of lack of performance.” Although he is sure that somebody told him that, 
he cannot specifically recall somebody saying that, although it probably was discussed at an 
administrative team meeting. 

III. Analysis

It is alleged that since about November 14, 2009 the Respondent has maintained the 
following overly broad and discriminatory rules in its Employee Handbook: Non-Disclosure, 
Internet Usage, Solicitation, and Employee Conduct and Work Rules, as reinforced by Carol 
Parker in her Power Point presentations to employees, and since on about November 14, 2009, 
the Respondent threatened employees who violated these rules with discipline or discharge. 
The Complaint further alleges that on about December 19, 2009 Respondent, by Parker 
promulgated, maintained and enforced an overly broad and discriminatory rule prohibiting 
employees from discussing their wages or terms of conditions of employment with other 
employees, and on about January 8, 2010 Respondent, by Walt in an e-mail, promulgated and 
has maintained an overly broad and discriminatory rule prohibiting employees from 
communicating with other employees regarding their terms and conditions of employment, and
threatened employees who violate the rule with unspecified reprisals. It is further alleged that 
since on about January 10, 2010 Respondent, by Carol Parker reaffirmed these rules and that 
on about January 19, 2010 the Respondent discharged Wicke because he violated these rules 
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and because he concertedly complained to the Respondent about the Respondent’s employees’
wages and conditions of employment, by complaining that, among other things, the Respondent 
was not providing teachers with the technology and equipment that the Respondent had 
received grants for, and which the teachers needed to properly instruct their students. It is 
alleged that by these actions the Respondent violated Section 8(a)(1) of the Act. 

Credibility obviously plays an important part in this case and, stated briefly, Parker was 
one of the least credible witnesses I have ever experienced, and I say that reluctantly because 
of his admirable deed in establishing the school. However, when it came to answering a 
question from Counsel for the General Counsel, he was totally incapable of answering in a 
direct and believable manner. On the other hand, Wicke, Carol Parker and Webb appeared to 
be credible witnesses attempting to testify in an honest and truthful manner. 

In Lafayette Park Hotel, 326 NLRB 824, 825 (1998), in determining the legality of certain 
portions of the employer’s employee handbook, the Board stated:

In determining whether the mere maintenance of rules such as those at issue here 
violates Section 8(a)(1), the appropriate inquiry is whether the rules would reasonably 
tend to chill employees in the exercise of their Section 7 rights. Where the rules are likely 
to have a chilling effect on Section 7 rights, the Board may conclude that their 
maintenance is an unfair labor practice, even absent evidence of enforcement.

Further, in determining that one of the employer’s standards of conduct prohibiting “unlawful or 
improper conduct” off its premises was not unlawful, the Board’s majority stated at p. 827:

…we do not believe that this rule can reasonably be read as encompassing Section 7 
activity. In our view, employees would not reasonably fear that the Respondent would 
use this rule to punish them for engaging in protected activity that the Respondent may 
deem to be “improper.” To ascribe such a meaning to these words is, quite simply, 
farfetched. Employees reasonably would believe that this rule was intended to reach 
serious misconduct, not conduct protected by the Act. 

In Flamingo Hilton-Laughlin, 330 NLRB 287, 289 (1999), the Board had to determine the legality 
of a rule prohibiting “off-duty misconduct.” Citing Lafayette Park, supra, the Board found that this 
rule could not reasonably be read as encompassing Section 7 rights, or that the employer would 
use it to punish its employees for engaging in protected activities, and it therefore did not violate 
the Act. In NLS Group,352 NLRB 744, 745 (2008), the Board summarized these findings as 
follows:

If the rule explicitly restricts Section 7 activity, it is unlawful. If the rule does not explicitly 
restrict Section 7 activity, it is nonetheless unlawful if (1) employees would reasonably 
construe the language of the rule to prohibit Section 7 activity; (2) the rule was 
promulgated in response to union activity; (3) the rule has been applied to restrict the 
exercise of Section 7 rights.

The Non-Disclosure provision herein includes some clearly lawful provisions, such as 
restrictions on the dissemination of information regarding students and parents. However, it also 
states: “All employee contracts are individually negotiated. Therefore, discussing specific 
employee contract terms and compensation is prohibited and subject to disciplinary action, 
including but not limited to termination.” As this rule explicitly restricts Section 7 activity of 
discussing wages and other terms of employment, it, together with the Power Point presentation 
discussing it, clearly violates Section 8(a)(1) of the Act, as does the following provision that 
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confidential information includes “Compensation data.” 

The Internet Usage provision states, inter alia:

The following behaviors are examples of previously stated or additional activities that are 
prohibited and can result in disciplinary action:

Sending or posting confidential material, trade secrets, or proprietary information 
outside of the organization. 

Because the Non-Disclosure rule discussed above equates employee contract terms and 
compensation with confidential information, employees reading the Internet Usage restrictions 
could reasonably interpret it as encompassing their terms and conditions of employment, i.e, 
Section 7 activity. I therefore find that this provision, together with the Power Point presentation 
enforcing it, violates Section 8(a)(1) of the Act. The Solicitation provision in the Employee 
Handbook states that employees 

…may have interests in events and organizations outside the workplace. However, 
employees may not solicit or distribute literature concerning these activities during 
working time. (Working time does not include lunch periods, work breaks, or any other 
period in which employees are not on duty.) 

Examples of impermissible forms of solicitation include:

The circulation of petitions.
The distribution of literature not approved by the employer.
The solicitation of memberships, fees, or dues.

The restrictions in the Employee Handbook clearly curtail employees’ Section 7 rights, except 
for the caveat that it does not apply during lunch periods, work breaks or any other period in 
which the employees are not on duty. As it only applies during employees’ working time, it is a 
lawful restriction on their activities. Our Way, Inc., 268 NLRB 394(1983). As Carol Parker’s
Power Point presentation does not include the “working time” caveat, I find that it violates 
Section 8(a)(1) of the Act. The final provision of the Employee Handbook being challenged is 
entitled “Employee Conduct and Work Rules.” The prohibited conduct therein is boisterous or 
disruptive behavior in the workplace and insubordination or other disrespectful conduct. As the 
Board stated in Lafayette Park, supra, I do not believe that this provision can reasonably be 
read as restricting Section 7 activity, and therefore recommend that this allegation be dismissed.

It is next alleged that on about December 19, 2009 Respondent, by Parker, 
promulgated, maintained and enforced an overly broad and discriminatory rule prohibiting the 
school’s employees from discussing their wages or terms and conditions of employment with 
other employees, and on about January 8, 2010 Respondent, by Walt, by e-mail, promulgated 
and maintained an overly broad and discriminatory rule prohibiting its employee from 
communicating with other employees regarding their terms and conditions of employment and 
threatened employees who violated the rule with unspecified reprisals. The initial allegation is 
established in the December 18, 2009 e-mail that Parker sent to Wicke stating, inter alia: 
“…please, in the future, don’t discuss your pay or your plans with others when it comes to things 
like this. It stirs the pot too much. I am the one to bring it to.” This e-mail clearly violates Section 
8(a)(1) of the Act as an invalid restriction on his Section 7 rights. As the Board stated in 
Mediaone of Greater Florida, Inc., 340 NLRB 277, 281 (2003):
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It is well established that discussion of wages, benefits, and working conditions is an 
important part of organizational and other concerted activity. Although employers may 
have a substantial and legitimate interest in limiting or prohibiting discussion about some 
aspects of their affairs, they may not prohibit employees from discussing their own 
wages and working conditions or attempting to ascertain the wages of other employees.

However, I find that Walt’s January 8, 2010 e-mail to Wicke was a not unreasonable response 
to Wicke’s sarcastic and misdirected January 7, 2010 e-mail, and that alleging it as a Section 
8(a)(1) violation is a substantial overreach. 

The final allegation is that by terminating Wicke on about January 19, 2010, the 
Respondent violated Section 8(a)(1) of the Act. Counsel for the General Counsel alleges three 
theories supporting this allegation: that Wicke was terminated for discussing wages with other 
employees, for complaining about the manner in which the school spent its Title I funds, and for 
violating the school’s unlawful rule restricting the discussion of employees’ wages. 

Under Wright Line, 251 NLRB 1083 (1980) it is the General Counsel’s initial burden to 
establish that the employee’s protected activities were a motivating factor in the employer’s 
decision. Once that is established, it is the employer’s burden to establish that it would have 
taken the same adverse action even absent the employee’s protected conduct. Counsel for the 
General Counsel’s burden is established through the testimony and e-mails of Parker. In 
December 2009, Wicke met with Parker and Carol Parker, compared his salary with two other 
employees, and asked for an increase in pay. In an e-mail dated December 18, 2009 denying 
this request, Parker stated, inter alia: “One last thought, please in the future, don’t discuss your 
pay or your plans with others when it comes to things like this. It stirs the pot too much. I am the 
one to bring it to.” In addition, in the same e-mail, Parker commented on Wicke’s work 
performance: “Mr. Webb says that your work is good and that you are very diligent, and I 
already knew that. But coming from others helps…You are a valuable asset…” 

As to the reason for Wicke’s discharge, Parker’s affidavit given to the Board states:

The reason I terminated Wicke was disruption of the school atmosphere and going 
outside the boundaries of his job description by looking into other peoples’ salaries, 
comparative to his own. This was none of his business…Wicke personally questioned 
me regarding how I paid people. This suggested a loyalty problem with him.

Parker testified that he is sure that this portion of his affidavit was accurate. While Carol Parker 
testified that Wicke was difficult to work with, was not a “team player”, made accusations that 
were not true and did his best “to find everything wrong that he could possibly find,” two weeks 
before he was discharged she sent him an e-mail ending: “Thank you for what you do. I truly 
believe we are more compliant with our Title I program than we have been in the past due to 
your efforts. You are moving us forward leaps and bounds.” Also relevant in establishing 
General Counsel’s burden is that Wicke was given no warning, or reason, for his discharge. He 
was terminated by a voice mail left on his phone simply stating that his services were no longer 
needed. Even without factoring in Wicke’s numerous complaints about the expenditure of Title I 
funds (whether warranted or not) I find that the evidence clearly sustains General Counsel’s 
initial burden that his protected conduct was a motivating factor in the Respondent’s decision to 
terminate him. The final question then is whether the Respondent satisfied its burden that it 
would have fired him even absent his protected conduct. I find that it has not done so. As stated 
above, within a month of his discharge, Wicke was sent e-mails from both Parker and Carol 
Parker complimenting him on the quality of his work. Although some of his e-mails were 
sarcastic and abrasive, and as Webb testified Wicke could be arrogant, there was no evidence 
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that his work was ever criticized or that he was ever warned about the quality of his work. 
Finally, that he was fired abruptly on January 19, 2010, without warning or a reason, further 
establishes that his discharge resulted from his protected conduct. I therefore find that by 
terminating Wicke on January 19, 2010, the Respondent violated Section 8(a)(1) of the Act. 

Conclusions of Law

1. Respondent has been an employer engaged in commerce within the meaning of 
Section 2(2), (6) and (7) of the Act. 

2. The Respondent violated Section 8(a)(1) of the Act by maintaining some rules in its 
Employee Handbook, and in the Power Point presentation made to its employees, which restrict 
employee Section 7 rights and by telling Wicke that he was not to discuss his pay with other 
employees. 

3. The Respondent violated Section 8(a)(1) of the Act by discharging Wicke on about 
January 19, 2010. 

4. The Respondent did not violate the Act as otherwise alleged.

The Remedy

Having found that the Respondent unlawfully discharged Wicke, I recommend that 
Respondent be ordered to offer him immediate reinstatement to his former position of 
employment or, if that position no longer exists, to a substantially equivalent position, and to 
make him whole for all loss of earnings and other benefits as set forth in F.W. Woolworth Co., 
90 NLRB 289 (1950) along with interest as prescribed in Kentucky River Medical Center 356 
NLRB No. 8 (2010). I have also found that certain portions of the Respondent’s Employee 
Handbook and Power Point presentation violate Section 8(a)(1) of the Act because they overly 
restrict employee Section 7 rights. I therefore recommend that Respondent be ordered to delete 
from the Non-Disclosure provision of the handbook the sentences: “All employee contracts are 
individually negotiated. Therefore, discussing specific employee contract terms and 
compensation is prohibited and subject to disciplinary action including, but not limited to 
termination” as well as the words “Compensation Data.” As I have found that the term 
“confidential material” in the Internet Usage provision could unlawfully restrict employee Section 
7 rights, that term should be deleted from the Internet Usage provision. Finally, the Power Point 
presentation explaining the terms of the Employee Handbook did not contain the working time 
caveat contained in the Handbook, in violation of Section 8(a)(1) of the Act. I recommend that 
Respondent be ordered to either delete that provision from the Power Point presentation, or add 
the working time caveat to it. 

ORDER1

The Respondent, Excalibur Charter School, Inc., its officers, agents, successors and 
assigns, shall

                                               
      1 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and 
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed 
waived for all purposes.
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1. Cease and desist from

(a) Warning employees not to discuss their wages with other employees

(b) Maintaining rules in its Employee Handbook and in a Power Point presentation made 
to its employees that restricts or prohibits employees’ Section 7 rights. 

(c) Discharging, or otherwise discriminating against its employees for engaging in 
protected concerted activities. 

(d) In any like or related manner interfering with, restraining or coercing employees in the 
exercise of their rights as guaranteed by Section 7 of the Act. 

2. Take the following affirmative action necessary to effectuate the policies of the Act:

(a) Delete from its Employee Handbook and Power Point presentation the provisions 
found to be unlawful in the Non-Disclosure, Internet Usage and Solicitation sections as 
described above. 

(b) Within 14 days from the date of this Order offer Wicke full reinstatement to his former 
position, or if that position no longer exists, to a substantially equivalent position, without 
prejudice to his seniority or any other rights and privileges previously enjoyed, and make him 
whole for any loss of earnings and other benefits suffered as a result of the discrimination 
against him, in the manner set forth above in the remedy section of this Decision.

(c) Within 14 days from the date of the Board’s Order, remove from its files any 
reference to the unlawful discharge, and within 3 days thereafter notify the employee in writing 
that this has been done and that the discharge will not be used against him in any way.

(d) Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the 
Board or its agents, all payroll records, social security payment records, timecards, personnel 
records and reports, and all other records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay due under the terms of this 
Order.

(e) Within 14 days after service by the Region, post at its facility in Apache Junction, 
Arizona, copies of the attached notice marked “Appendix.”2 Copies of the notice, on forms 
provided by the Regional Director for Region 28, after being signed by the Respondent’s 
authorized representative, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the Respondent to ensure that the 
notices are not altered, defaced, or covered by any other material. In the event that, during the 
pendency of these proceedings, the Respondent has gone out of business or closed the facility 
involved in these proceedings, the Respondent shall duplicate and mail, at its own expense, a 

                                               
2 If this Order is enforced by a judgment of a United States court of appeals, the words in the 

notice reading “Posted by Order of the National Labor Relations Board” shall read “Posted 
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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copy of the notice to all current employees and former employees employed by the Respondent 
at any time since November 14, 2009

(f) Within 21 days after service by the Region, file with the Regional Director a sworn 
certification of a responsible official on a form provided by the Region attesting to the steps that 
the Respondent has taken to comply.

IT IS FURTHER ORDERED that the Complaint is dismissed insofar as it alleges 
violations of the Act not specifically found.

Dated, Washington, D.C., January 26, 2011.

                                                                                  ________________________________
                                                                                  Joel P. Biblowitz
                                                                                  Administrative Law Judge
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has ordered us to post and 
obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT prohibit you from discussing your wages or other terms of conditions of employment with other 
employees and WE WILL NOT in our Employee Handbook, or in Power Point presentations, restrict you from 
engaging in the rights guaranteed by Section 7 of the Act. 

WE WILL NOT discharge, or otherwise discriminate against you because you engaged in protected concerted 
activities. 

WE WILL NOT in any like or related manner restrain or coerce you in the exercise of the rights guaranteed you by 
Section 7 of the Act.

WE WILL delete from our Employee Handbook and from our Power Point presentation explaining it, the provisions 
that restricts you in the exercise of your rights under the Act. 

WE WILL offer Nathaniel Wicke immediate and full reinstatement to his former job, or if that job no longer exists, to a 
substantially equivalent position, without prejudice to his seniority or any other rights or privileges previously enjoyed, 
and WE WILL make him whole for any loss of earnings and other benefits resulting from his discharge, less any 
interim earnings, plus interest.

WE WILL, within 14 days from the date of this Order, remove from our files any reference to the unlawful discharge of 
Nathaniel Wicke, and WE WILL, within 3 days thereafter, notify him, in writing that this has been done and that the 
discharge will not be used against him in any way.

EXCALIBUR CHARTER SCHOOL, INC.
(Employer)

Dated________________ By__________________________________________________
                                                (Representative)                                               (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations Act. It conducts 
secret-ballot elections to determine whether employees want union representation and it investigates and remedies unfair labor practices by 
employers and unions. To find out more about your rights under the Act and how to file a charge or election petition, you may speak 
confidentially to any agent with the Board’s Regional Office set forth below. You may also obtain information from the Board’s website: 
www.nlrb.gov.

2600 North Central Avenue, Suite 1800

Phoenix, Arizona  85004-3099

Hours: 8:15 a.m. to 4:45 p.m. 

602-640-2160.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S

               COMPLIANCE OFFICER, 602-640-2146

http://www.nlrb.gov/
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